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JURISDICTIONAL STATEMENT 
This appeal is from a conviction by a jury empaneled by the Honorable 
Michael D. Lyon of one count of burglary of a residence in violation of Section 76-
6-202 U. C. A. a second degree felony, and assault in violation of Section 76-5-
102 UCA, with a hate crime enhancement as provided by Section 76-3-203.3 U, 
STATE OF UTAH V. SNARR 
Case Number 2001008 3-CA 
C. A. a third degree felony.. The basis of the Defendant's appeal is that there was 
insufficient evidence presented to the jury for the jury to find beyond a reasonable 
doubt that the Defendant was the individual who threw the beer can, which was the 
claimed assault. The person who instigated the confrontation with the black man 
who resided in the house was not available for the State or the Defendant to prove 
that the Defendant was invited into the house.. Further, without proof that the 
assault was committed by the Defendant, then by law he could not legally be 
convicted of burglary of a residence. There was no evidence that the Defendant 
entered or remained in the residence with the intent to commit an assault. On 
December 28, 2000 the Defendant was sentenced to serve a term of one to fifteen 
years in the Utah State prison on the conviction of burglary of a residence and zero 
to five years on the conviction of the assault with a hate crime enhancement. 
The notice of appeal was filed with the Court on the 26th Day of ]anuary, 
2 0 0 1 . The jurisdiction of this Court is conferred pursuant to U.C.A. Sec 78-2a-3 
Utah Code Annotated. 
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW 
POINT I 
Was the evidence presented to the jury sufficient for the 
jury to find that the Defendant guilty of the crime of 
l 
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assault beyond a reasonable doubt? 
POINT II 
Where the evidence presented to the jury was insufficient 
for the jury to find the Defendant guilty of assault beyond 
a reasonable doubt, could the jury find the Defendant 
guilty of burglary of a residence? 
STANDARD OF 
REVIEW 
The question of whether there was sufficient evidence presented to the jury 
for the jury to find beyond a reasonable doubt that the Defendant was guilty of the 
crime of assault is a factual question, which the Court reviews for abuse of 
discretion State v. Pena 869 P 2d 994 ( Utah 1994) Where the evidence was 
insufficient for the jury to find the Defendant guilty of assault beyond a reasonable 
doubt, therefore the jury could not find the Defendant guilty of burglary of a 
residence, it is a legal question which the court reviews for error. State v Pena 869 
P 2d 994 (Utah 1994) 
STATEMENT OF THE CASE 
The Defendant was charged by information with one count of burglary of a 
residence in violation of Section 76-6-202 UCA and one count of assault, enhanced 
to a third degree felony under Section 76-3-203.3 Utah Code Annotated. He was 
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tried on the 20"' and 21 * days of November 2000 before a jury empaneled by the 
Honorable Michael D. Lyon. The jury found the Defendant guilty of one count of 
burglary of a residence, a second degree felony and one count of assault, a third 
degree felony and on December 28, 2000 the Defendant was sentenced to serve 
concurrent terms of one to fifteen years on the count of burglary of a residence and 
zero to five years on the count of assault, the sentences to be served at the Utah 
State Prison. 
The testimony presented to the jury by the State showed that Roderick 
Fleming was a black man (T.Vol I p 64) Early in the morning of March 12, 2000 
there was a knock at the door at 259 East 4750 South, Washington Terrace, Utah 
where Fleming lived.. Matthew, the roommate of the owner of the house was asked 
to go to the door because he had company. At that time Matthew went to the 
porch, just outside the front door, to talk to the two individuals who knocked on the 
door. 
After talking with Matthew, the two individuals, one of whom was the 
Defendant entered the front room. Both individuals started talking to Matthew and 
Roderique Fleming in the living room. 
Testimony was introduced that one of the two individuals told Matthew to 
3 
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pull up his shirt and show Roderique Fleming the swastika tattooed on his chest. 
This started a shouting match between the two individuals who first came in and the 
residents of the house. There was no testimony of whether The Defendant and his 
companion started the shouting match or whether Roderick started the shouting 
match. 
Occupants of the house started pushing the Defendant and his companion out 
of the front door of the house. During the attempt to push the Defendant and his 
companion out of the house a beer can was thrown into the front room of the 
house. Again there was no testimony as to who threw the beer can. 
During the confrontation tne owner of the house called the police. The 
Defendant and his companion left the house before the police arrived. There was no 
further contact between the occupants of the house and the Defendant and his 
companion. There were no blows struck and no threats to do bodily injury were 
made. 
FACTS 
Early in the morning of March 12, 2000 Dm Guy Terry owned and was 
residing at 259 East 4650 South, Washington Terrace, Utah ( T. Vol I pg's 63-64) 
At that time he had Roderick Fleming, Will Billheiser and Matthew Davis living with 
4 
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him. ( T. Vol I p. 64) 
Early in the morning of March 12, 2000 Mr. Terry was in the basement of 
the above mentioned house and heard a knock at the front door. The knock was 
made by Keith Zimmer who was invited to the house to visit by Matthew Davis. 
Mr. Zimmer asked Matthew if the Defendant could also come in the house and was 
told yes. (T. Vol I pg. 109) Matthew Davis, was asked to answer the door and also 
informed that he had company at the door. Mr. Terry wandered upstairs and 
stood by the refrigerator. Matthew went outside to the two gentlemen and was 
talking to them on the front porch. ( T. Vol I pg. 66) 
Mr. Zimmer testified that Matthew invited him over because he was a skin 
head. Matthew did not know the Defendant. (T. Vol I pg. 110) When the door 
was opened rap music was playing in the house. Mr. Zimmer and the Defendant 
were joking that the music was jungle music. ( T. Vol I pg's 110-111) 
Matthew and the Defendant were the first to go the inside of the house. Mr. 
Zimmer testified he believed that Rodrique was flirting with his wife. When Mr. 
Zimmer walked into the house he heard Rodrique tell the Defendant to "kiss his 
ass". T. Vol I pg. I l l ) Mr. Zimmer testified that both Matt and the Defendant 
were arguing and Mr. Zimmer told both of them to shut up. However, Mr. Zimmer 
5 
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testified that the Defendant did not say anything to Rodrique. (T. Vol I p 112. 
Rodrique testified that Matt had informed him that Matt, Mr. Zimmer and 
the Defendant all belonged to the Arian Nation Group. (T Vol I pg. 89) Mr. 
Zimmer, when entering into the house, objected to the music that was being played. 
(T. Vol I pg's 90-91) When Matthew came upstairs to answer the door, the 
Defendant, Mr. Zimmer and Matthew were all outside, the front door closed. (T. 
Vol I pg. 91) 
Rodrique then testified that the Defendant asked Rodrique if he was familiar 
with Matt's tattoo, which was of a swastika. (T. Vol I p 92) The Defendant told 
Rodrique that he should respect the power of the tattoo, but Rodrique ignored him. 
At that point Matt was pushing the Defendant away from Rodrique. At that time a 
beer can was thrown in the house. (T. Vol I pg's 92-94) In response to a question 
asked by counsel for Defendant as to whether the Defendant threw the beer can, 
Rodrique answered that the beer can was thrown first, but he did not identify who 
threw the beer can. However, Matthew restrained the Defendant from coming after 
Rodrique. (T. Vol I pg 102) Mr. Zimmer, on cross examination by Counsel for 
Defendant, testified that he did not see a beer can thrown. (T. Vol I pg 119) 
Rodrique testified that he and Mr. Zimmer had an altercation. However, it 
6 
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was stopped before anything happened. During the time of the altercation between 
Rodrique and Mr. Zimmer the Defendant was being held back at the door. (T Vol I 
p 103) There appeared to be a lot of yelling back and forth. (T Vol I pg 104) 
Dm Terry, the owner of the house, kept yelling "get out of my house". 
Eventually, the Defendant and Mr. Zimmer were pushed out of the door. When the 
Defendant and Mr. Zimmer were pushed out of the door they took off down the 
street. ( T. Vol I pg 98) 
SUMMARY OF ARGUMENT 
The evidence presented to the ]ury was insufficient for the jury to find 
beyond a reasonable doubt that the Defendant was the individual who actually threw 
the beer can at Rodrique Fleming, or ever actually threw the beer can at any 
occupant of the house during the night of March 12,200. If the Jury was not 
presented sufficient evidence to find that the Defendant threw the beer can, then the 
jury did not have sufficient evidence to find the Defendant guilty of assault, 
enhanced to a hate crime under Section 76-3-203.3 UCA. 
Where the jury did was not presented sufficient evidence to find the 
Defendant guilty of assault, then under Utah law the jury could not find the 
Defendant guilty of burglary under Section 76-2-202 UCA because under the 
7 
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section that jury must find the Defendant either entered or remained unlawfully in a 
dwelling or any portion of a dwelling with the intent to commit an assault therein. 
POINT I 
THE EVIDENCE PRESENTED TO THE 
JURY WAS INSUFFICIENT FOR THE JURY 
TO FIND BEYOND A REASONABLE 
DOUBT THAT THE DEFENDANT THREW 
THE BEER CAN AT RODRIQUE FLEMING, 
THEREBY BEING GUILTY OF 
COMMITTING AN ASSAULT. 
To convict the Defendant of the one count of assault the ]ury must find 
beyond a reasonable doubt that the Defendant, in fact, threw the beer can at 
Rodrique Fleming or any other individual lawfully in the dwelling at 259 East 465 
South Washington Terrace, Utah in the morning of March 12, 2001. The evidence 
presented to the jury merely showed that a beer can was thrown in the house during 
the attempt to push the Defendant and Mr. Zimmer outside the house. There was 
no evidence presented to the jury and no witness actually testified that the 
Defendant threw the beer can into the residence. In fact, there was testimony by 
Mr. Zimmer that the Defendant did not throw any beer can in the residence. 
This Court in the case of State v. Gonzales Case Number 990147-CA 
(Utah App 2000) considered whether the evidence was sufficient to convict the 
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Defendant of the crime charged. The Court stated that we simply cannot say the 
evidence was sufficient to establish beyond a reasonable doubt each element of the 
crime. We cannot say that the reasonable inferences from the evidence were 
sufficient for the jury to find beyond a reasonable doubt that the defendant hid the 
marijuana believing an investigation was going to occur and in order to impede the 
investigation. "We will not make speculative leaps across gaps in the evidence." 
Smith 927 P 2d at 651 . We simply cannot conclude that the State introduced 
sufficient evidence to support all the elements of evidence tampering beyond a 
reasonable doubt. 
The Utah Supreme Court in the case of State v. Kalis 735 P 2d 60 (Utah 
1987) stated that in reviewing a defendant's conviction, we do not substitute our 
judgment for that of the jury. "So long as there is some evidence, including 
reasonable inferences, from which findings of all the requisite elements of the crime 
can reasonably be made, our inquiry stops". However our narrow independent 
review of the record in this case leads us to conclude that here there was no 
evidence from which findings of all the requisite elements of the crime could 
reasonably have been drawn. 
In the instant case all the evidence presented showed that the Defendant and 
his friend, Mr. Zimmer were invited by one of the tenants into the house at 259 
9 
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East 4650 South in Washington Terrace, Utah. Matthew, the tenant who invited 
the Defendant and his friend, Zimmer, to the house, was called to the door. There 
the Defendant and his friend, Zimmer talked to the tenant on the front porch. 
When the Defendant and his friend entered the house they paid their respects to the 
rap music that was being played by Dominique Fleming, a member of a minority 
race. From this objection an oral confrontation occurred, which resulted in several 
of the tenants attempting to push the Defendant and Mr. Zimmer out the front 
door. 
During the time the confrontation was occurring a single can of beer was 
thrown into the front room. Nobody testified whether it was thrown by the 
Defendant, his friend, Mr. Zimmer or by one of the tenants. It required jury 
speculation to find that the Defendant was the individual who threw the beer can. If 
the Defendant did not throw the beer can in the house, he was not guilty of assault-
Therefore, the State did not prove beyond a reasonable doubt that the Defendant 
was guilty of the assault 
POINT II 
IF THE ]URY COULD NOT FIND BEYOND 
A REASONABLE DOUBT THAT THE 
DEFENDANT WAS GUILTY OF AN 
ASSAULT AT 259 EAST 4650 SOUTH IN 
WASHINGTON TERRACE, UTAH ON 
10 
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MARCH 12,2001, THEN BY THE EXPRESS TERMS OF 
SECTION 76-6-202 UCA THE JURY COULD NOT 
FIND THE DEFENDANT GUILTY OF BURGLARY. 
Section 76-2-202 UCA as in effect on March 12, 2001 provides that: 
(1) A person is guilty of burglary if he enters or remains 
unlawfully in a building or any portion of a building with 
the intent to commit a felony or theft or commit an 
assault on any person. 
(2) Burglary is a felony of the third degree unless it was 
committed in a dwelling, in which event it is a felony of 
the second degree. 
To convict the Defendant of burglary the State must prove and the jury must 
find that the Defendant while remaining in the house committed an assault. Where 
the evidence presented to the jury was insufficient for the jury to find beyond a 
reasonable doubt that the Defendant committed an assault, the jury by law could not 
find that the Defendant was guilty of a burglary, because the jury could not find the 
Defendant entered or remained unlawfully in the building and with the intent to 
commit an assault by throwing the beer can at Dominique Fleming. 
CONCLUSION 
The evidence presented to the jury was insufficient for the jury to find beyond 
a reasonable doubt that the Defendant was guilty of the charge of assault, the best 
that can be said for the State's evidence was that a beer can was thrown in the house 
at the time the occupants were trying to push the Defendant and Mr. Zimmer out 
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the door. No one positively identified the Defendant as the individual who threw 
the beer can at Rodrique Fleming, the minority tenant at the house. Where the 
evidence was insufficient for the jury to find the Defendant guilty of assault beyond a 
reasonable doubt then by law the jury could not find the Defendant guilty of 
burglary of a residence, because one of the essential requirements of the statute was 
missing 
DATED this 13th of August, 2001 
'// I /?.AA*M*1 
AJURICE RICHARDV  I 
CjfeRALD N. E1SIGS7ROM 
Attorneys for Defendant/Appellant 
ERTIFICATE OF MAILING 
I hereby certify that a true and correct copy of the above and foregoing Brief 
of Appellant was posted in the United States mail, postage prepaid, on this 13th 
day of August, 2001 and addressed to: 
Mark Shurtliff 
Attorney General 
Heber M. Wells Building 
160 East 300 South, 6th Floor 
P.O. Box 140854 
Salt Lake City, Utah 84114-0854 
£U^MA 
MaurfcV Richards, AttorneV 
12 
MR. WEISKOPF: The State calls Dru Terry. I'd like 
to state for the record, your Honor, that we agree to invoke 
the exclusionary rule and the instructions [inaudible] . 
THE COURT: Okay. 
DRU GUY TERRY 
Having been first duly sworn, testified 
upon his oath as follows: 
DIRECT EXAMINATION 
BY MR. WEISKOPF; 
Q Good morning. You'll have to speak up, Dru, because 
the jurors need to hear you and there's a recording made that's 
the official transcript and we need to be able to make our your 
voice in that as well. Okay? 
A Okay. 
Q That's very good. Thank you. Would you state your 
full ncrr.c for the tuuic? 
A Dru Guy Terry. 
Q And Dru, how old are you? 
A Thirty-four. 
Q And what's your occupation? 
A Execution chef, 
Q How long you been doing that? 
A Twenty years. 
Q And do you remember where you resided on March 11th 
of this year? 
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1 A Yes. 
2 Q And Where's that? 
3 A 259 East 4650 South, Washington Terrace. 
4 Q And what's the nature of that residence? Is that 
5 your home? 
6 A Yes, it is. 
7 Q And are you the owner? 
8 A Yes, I am. 
9 Q And at that time were you the sole occupant of the 
10 house? 
11 A No. 
12 Q Who else was living with you? 
13 A Roderick Fleming, Will Billheiser, Matthew Davidson, 
14 and myself. 
15 Q And Roderick Fleming, would you describe him to the 
16 J jury? How old i<=? h^ do yc~ '::.:» r^u^hly? 
17 A Twenty something. 
18 Q Okay. 
19 A Black. 
20 J Q Black man? 
21 A Yes, he is. 
22 Q And Matt Davidson, how well did you know him? 
*3 I A Obviously not well enough. I met him actually 
through an acquaintance and I just needed a roommate at the 
time. 
64 
24 
85 
1 nighc in question• Were you home in the early hour mornings 
2 early hour Sunday morning that March 12tn? 
3 I A Yes, I was. 
4 Q And what were you doing? 
5 A Watching a movie. 
6 Q Okay, where were you in the house? 
7 A At the time of questioning I believe I was m the 
8 basement. 
9 Q Okay. And did anything happen to bring your 
10 attention upstairs? 
11 J A Yes, a knock at the door. Matthew was summoned to 
12 J come up that he had company at the door. 
13 Q And what did you do? 
14 A I just kind of wanderea upstairs to go to tne frj.g. 
15 Q And do you remember about what time that was? 
16 A 12;30ish, 12:40, something like tnat - a.m. 
17 Q And when you went upstairs, what did you see? 
18 A Two gentlemen talking with Matthew. 
19 Q And where were they talking? 
20 A Front porch/threshold of my house. 
21 Q Were they in the house? 
22 A At this time? Yeah. 
23 Q Yeah. 
24 A Yes, they were. 
25 Q At the front door? 
1 A Yeah. 
2 Q And where was Roderick? 
3 A I think he had just come around the corner and 
4 entered the living room. 
5 Q And what happened then? 
6 A One minute everything was just fine. The next minute 
7 it did a total 180 and have - it was an anti-black thing. I 
8 don't know. 
9 Q Tell me specifically what happened. 
10 A A scuffle started -
11 I Q Well, how did that start, first of all? Where did it 
12 start? 
13 I A I think it was just the presence of a black man being 
14 in my house. And that's whan started it. 
15 Q Between whom? 
IS A DCC^CCU uhc LWU Ljc.Uxeiaen cnac were t a i l i n g wieh Mact 
17 and Roderick. 
18 Q And did those gentlemen go to Roderick, or did 
19 Roderick go to them, what happened? 
20 | MR. CGGGIN5: GojecLion, your Honor, leading. 
21 I THE COURT: Overruled. Go ahead. 
22 THE WITNESS: Please repeat that. 
23 Q (BY MR. WEISKOPF) Where were Roderick and the two 
24 gentlemen located in the living room when this altercation 
25 started? 
67 
1 A I believe at this time Roderick was sitting on the 
2 couch, the two gentlemen were still standing. 
3 Q And what happened? And were they still at the 
4 threshold, I'm sorry? 
5 I A Yeah, right about there. 
6 Q Okay, and what happened? 
7 J A The next thing I know there was just remarks made 
8 like - and the word nigger and cracker, that kind of thing. 
9 Q Who was saying what? 
10 A I'm not - I'm - the two gentlemen that were there 
11 were saying it to Rod, Rod was ]ust trying to defend himself. 
12 Bill was up there on the couch, pretty soon there was a yelling 
13 match going on. 
14 Q Okay. And what was the nature of that yelling match, 
15 | as best you recall? 
16 A The nature of it? Three guys that want to kill - or 
17 two guys that want to tear somebody apart and two friends that 
18 want to back each other up by saying you're not going to do it. 
19 I happened to intervene right in the middle of it saying that 
20 I this is net going to happen in my house. The next thing you 
21 know it was -
22 Q Is that all you said, this is not going to happen in 
23 my house? 
24 A Well, no, it involved more than that. 
25 Q What else did you say? 
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1 A It escalated into a tug of war, shoving match. 
2 Q Well, where were people located at? 
3 A To where I even got up to grab the phone and called 
4 I 911. 
5 Q Where were the people when the shoving match started? 
6 A Well, my living room's not very big at all, so from 
7 the threshold to the couch you have about five feet and I would 
8 say two, three, four feet inside the door. 
9 Q Okay, so they moved to get inside the door? Or did 
10 they stay where they were? 
11 I A They - there was movement. After the shoving match 
12 involved - after the shoving match escalated, yes, there was 
13 movement, the stereo was knocked over, plants knocked over, 
14 yeah. 
15 I Q So - but how aid they get back in the house or did 
16 you go to them? 
17 | A I went to tne telephone. I don't believe at this 
18 time that the front door was really ever shut, so. 
19 Q And when you went to the telephone -
20 A But I - I had asved ther- tc please leave my heme. 
21 And they never did that. 
22 Q And where - how close were you to them when you asked 
23 them to leave the home? 
24 A Closer than I an to you right now. 
25 Q Tell me when to stop. 
MR, WEISKOPF: Will the record reflect identification 
3 THE COURT: Yes, defendant's been identified. 
4 Q (BY MR. WEISKOPF) Now, when you're pushing them out, 
5 you said things were trampled in the process? 
6 A Correct. 
7 Q Was there any other acts done to cause damage to the 
8 house? 
9 A Any other acts? Beer cans being thrown. 
10 Q Did you see who threw the beer cans? 
11 I A Me personally? No, I just saw it whiz by the head, I 
12 saw it hit my levelor blinds and break them. 
13 J Q Whiz by who's head? 
14 I A Will and Rod's. There was two cans thrown. There 
I 
16 Q Beer where else? 
17 A Carpet, windowsill. 
V^ K U l C i - C U i i C J - C 
19 A Yes. 
20 I Q What was damaged? 
21 A Four slats of oak wooden levelor blind. Plants -
22 plants were knocked over, stereo speakers. Fish tank almost 
23 went down. 
24 Q Okay, anything else? 
25 A No. 
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L Q And what did he say? 
2 A He told me that some people that he had met earlier 
3 in the night were stopping by and that they were with 
4 [inaudible]. 
5 Q And what was that, did you know? 
6 A I didn't. 
7 Q And did Matt explain? 
8 A Yes, he did. 
9 Q And what he say it was? 
10 A I don't remember what it stands for, I just know that 
11 I it's an Arian Nation group, I guess. 
12 I Q And did he say why they were coming over? 
13 A Just to talk to him. 
14 Q Okay. 
15 I A Try to get him inro the group. 
16 Q Okay. And were you aware that Matt had leanings that 
17 I way? 
18 A Yes. 
19 I Q And did Matt talk about whether they knew you were 
20 J there or not? 
21 MR. COGGINS: Objection, your Honor, hearsay. 
22 MR, WEISKOPF: Same purpose. 
23 THE COURT: Overruled. 
24 Q (BY MR. WEISKOPF) Did they? 
25 J A Yeah. 
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1 Q And what did he say? 
2 A He told them that I - I was his roommate and that 
3 everything was cool. I told him as long as they're cool with 
4 me, I'm cool with them. 
5 Q Okay. And so you're upstairs and at about one 
6 o'clock? 
7 A Uh-huh (affirmative). 
8 Q And what happens? 
9 A There was a knock at the door. Will went and 
10 answered the door. 
11 Q Will being one of your roommates? 
12 A Yes. 
13 Q Okay. 
14 I A He - they asked for Matt. He invites them in. Goes 
15 J downstairs and tells Matt. 
16 Q Who goes downstairs? Excuse me. 
17 j A Will. 
18 J Q Okay. And so at that point, who's in the front room? 
19 A It was Zimmer and Snarr. 
20 Q Uh-huh (affirmative). And yourself? 
21 A Yeah. 
22 Q Anybody else? Any of your other roommates? 
23 A No. 
24 Q Okay. So what happened then? 
25 j A They had said "Oh, we got to listen to this shit?" 
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1 Q Do you remember who said that? 
2 A I believe it was Zimmer, I'm not too sure. 
3 Q Okay- You're not sure which one? 
4 A Yeah. 
5 Q But you heard one of them say that. 
6 MR. COGGINS: Objection, your Honor, move to strike 
7 that. It's hearsay. We'd don't know - he's saying he doesn't 
8 know who it came from. It's obviously a statement - and out-
9 of-court statement offered for the truth. 
10 MR. WEISKOPF: I don't -
11 THE COURT: The truth - excuse me. Offered for the 
12 truth of what? 
13 MR. COGGINS: Offered for the truth of that 
14 conversation that they were talking about the music. 
15 THE COURT: Overruled. 
16 ' Q ^ v ^p WFTCJKOPFI And then what haooened? 
17 A Will came back upstairs. Matt came up behind him and 
18 J they went outside. 
19 Q Who went outside? 
20 A Matt a^d his two friends. 
21 Q And when they went outside they closed the door 
22 behind them? 
23 A Yes. 
24 Q What did you do then? 
25 A I went downstairs, grabbed some of my CD's. 
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1 Q Okay. And what did you do then? 
2 A I talked to Marie for a minute and then went back up. 
3 Q And Marie's who? Matt's girlfriend? 
4 A Yeah. 
5 Q Okay. And went back up and did what? 
6 A I was putting a CD in. 
7 Q Okay. 
8 A And they came back inside. 
9 Q All right. And what kind of CD were you putting in? 
10 A It was a rap CD. I donft remember which one it was. 
11 Q And what happened - well, who came inside? 
12 A Matt came in first, followed by Zimmer and then 
13 Snarr. 
14 Q Did you actually see them come m ? 
15 I A Yes. 
16 | Q Okay. And then what happened? 
17 | A And Snarr said he wanted to say something to me. 
18 Matt told him to - not to worry about it, you know, he was 
19 I like, no, I want to get this off my chest, you know, he -
20 Q And what did he say to you? 
21 A He asked me if I've seen Matt's tattoo. 
22 Q And were you familiar with Matt's tattoo? 
23 A Yes, I was. 
24 Q And what's that a tattoo of? 
25 A A swastika. 
Q Okay. Did you say anything back to Mr. Snarr? 
A I told him I'd seen it, you know, and he was like 
well, you need to respect it. I ignored him, and he was like, 
"You fucking idiot, you need to respect this tattoo." I told 
him I don't respect tattoos, I respect people. 
Q And then what happened. 
A He just started yelling at me, I was ignoring him -
Q Do you remember what he was yelling at you? 
A It was like - you need to respect it, it's power or 
something like that, you know, and I told him to fuck off, 
excuse my language. And he was like "You fucking nigger, I'm 
going to beat your ass; I'm going to hang you." 
Q And then what happened? 
A And Matt started trying to get him back because he 
started coming towards me. Mate started trying to push him 
^ c ^ outside and he p-^kcJ up n-.s oeer can and tnrew it at me. 
Q And HOTA; -Fa- ^ BS he -her. he tlncw ^ie oeer can at: 
you? 
A I'd say about 10, 15 feet probably. 
Q And when you sa^ ac you, wnere was the beer can 
headed? 
A My race. 
Q And what did you do? 
A I dodged it. 
Q And then what happened? 
1 A And then Zimmer came up to me and he started coming 
2 up to me. 
3 Q First of all let's go back to the beer can. Did you 
4 see where the beer can hit? 
5 A I believe it hit the blinds- I wasn't too sure after 
6 I dodged it. 
7 Q And was it coming it at you just like a slow toss or 
8 a hard, how was it coming? 
9 A He just like threw it at me. 
10 Q So was it coming at a slow angel or -
11 A [inaudible] at me to catch it or nothing, no. He 
12 really wanted to knock the living shit out of me with that can. 
13 Q Okay, and then what happened? 
14 A Zimmer came up to me and he just started saying like 
15 "I'm going to fucking beat your ass, nigger." He grabs my 
16 shirt, you know, and like out of defense I went for his neck 
17 and Will came and jumped into the middle of it and we started 
18 pushing them out. And I looked up at the door and I'd seen 
19 Snarr throw a punch at Matt. And I believe Dru was on the 
20 I phone at the time. 
21 Q Okay. 
22 A 'Cause we were telling him to call the cops. 
23 Q Now, was Dru present for most of this? 
24 I A Yes, he was. 
25 Q And where was he? 
1 said that Matt was a race trader* 
2 Q Was a race trader? 
3 A Yes. 
4 Q Okay. 
5 Can you all hear him back there? 
6 And so were you able to push them out the door? 
7 A We did. 
8 Q And tell me how that went? 
9 A Well, we get them out, didn't have a chance to lock 
10 it. They pushed the door back open and we closed it back up 
11 and they took off down the sureet. Cops were there like a 
12 minute later. 
13 Q Okay. Now speaking of cops, was there any way that 
14 they might knew that the police were coming? 
15 A Yeah, we told them. 
16 Q And what did you tell them? 
17 A Dru told them that the cops were on the way. 
18 MR. COGGINS: Objection, your Honor, hearsay. It's 
19 what Dru told them. 
20 J MR. WEISKOPF: Again, it's not for the truth, your 
21 Honor, it's for the notice that was given to the defendant for 
22 his state of mind, not for the truth whether they're actually 
23 coming or not, and it would also -
24 THE COURT: Repeat your question, please. Just tell 
25 me again what your question is. 
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1 Q Oh, okay. Okay. And you have no explanation of why 
2 at the time of the incident when you - I would assume fresher 
3 on your mind then than it is now, correct? 
4 A A little bit, yeah. 
5 Q You don't say anything about beer can being thrown at 
6 your head and having to duck and how you described it here 
7 today. 
8 A I had explained it to the officer. 
9 Q Okay. But you didn't put it in your statement. 
10 A No, I didn't. 
11 Q Now you also testified at the preliminary hearing and 
12 J in your statement here that the first actual physical 
13 J confrontation happened between you and the skinny guy, I assume 
14 I you're -
15 I A Zimmer, yes. 
16 i Q referring to Zimmer. Now did this - did the 
17 | altercation happen and then the beer was thrown at you? 
18 I A No, the beer was thrown first. 
19 Q I see. So Mr. Snarr throws a beer can at your head, 
20 doesn't come after you? 
21 A He tries, Matt's holding him back. 
22 Q How big is Matt? 
23 A About the same size. 
24 Q Okay. And he's able to restrain him? 
25 A Yeah. 
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Q Okay. And it was then that he took a swing at Matt? 
A It wasn't then, it was after me and Zimmer went at 
, had our little altercation [inaudible]• 
Q Okay, so you and Zimmer went at it? 
A We didn't really go at it. 
Q Well. 
A It was stopped before anything really happened. 
Q Okay. Were you fighting back? 
A I was protecting myself. 
Q Were you fighting with him? 
A Not at the time, no. 
Q Did you fight with Zimmer? 
A No. 
Q How did you protect yourself if you didn't fight? 
A Well, if someone's going to grab my shirt, you know, 
m going to grab something, you know, as protection. 
Q Okay. So -
A My first instinct was to like lunge for his neck. 
Q Okay, so you lunged for his neck? Okay. And where 
s Mr. Snarr during all of this? 
A At the door. 
Q Okay. And he didn't come and help Zimmer? 
A No, he was being held back. 
Q By one guy? 
A Yes. 
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1 Q Was there yelling back and forth? 
2 A Yes. 
3 I Q Okay. And this all happened pretty quickly, didn't 
4 it? 
5 A Yes, it did. 
6 Q Now I could imagine that somebody comes in your 
7 house, points at a swastika and tells you to respect it, you 
8 didn't like that very much. 
9 A Of course not. 
10 Q Okay. And it ticked you off, didn't it? 
11 I A A little bit at first, yes. That's why I ignored 
12 them. 
13 Q Okay. So when you responded yelling back at them, 
14 you weren't ticked off? You were just ticked off when you 
15 ignored them? 
16 I A I [inaudible] ignored them when I was responding back 
17 I to them. 
18 Q Okay. You said that it was only Mr. Snarr and Mr. 
19 Zimmer in the house, correct? 
20 I A Yes. 
21 Q Did Mr. Snarr's girlfriend come in the house? 
22 A Yes. 
23 Q Okay. Did Mr. Zimmer's wife come in the house? 
24 A I had only seen one female come in the house. 
25 Q Okay. Now I wanted to get one other thing straight. 
1 I about this, a third degree felonv is a reduction of what vou 
2 were originally charged with, right, a second degree and a 
3 third degree felony? 
4 A Yeah, I was charged with two zero to fives and a one 
5 to 15. 
6 Q Okay. Now let's get to the night in question. What 
7 were you doing on Saturday night, before this incident took 
8 place? 
9 A I'm not really sure - we were at a bar. 
10 Q Okay. Who's we? 
11 A Me and Isaac and Krisra and my wife, Shelly. 
12 | Q And Isaac, that would be the defendant, Mr. Snarr, 
13 i here? 
14 | A Yes. 
15 I Q And where did you go after the bar? 
16 I A To Matt's house. 
17 Q Okay. And who's Matt? 
18 A I'm not sure of his last name. I met him at a gas 
19 station. 
20 Q And do you remember where Matt's house was located? 
21 I A Washington Terrace. 
22 Q And why were you going there? Do you know? 
23 A Matt wanted me to come over and just hang out with 
24 him and I asked him if I could bring Isaac with me, and he said 
25 yeah. 
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And were you there to talk about anything particular? 
No, he just kind of wanted to - he just kind of 
meet me, and wanted to meet Isaac. 
And why? What do you have in common? 
As far - Matt: is - he just wanted to invite me over 
because I was a skin head. 
And for those of us who don't know what skinhead is, 
skinhead? 
A white supremist. 
So Matt was interested m talking to you and 
about white supremacy issues? 
About me. He didn't - he didn't know Isaac. 
Okay. And so you went over there, and what happened 
got over there? 
We went in and waited for Mart to come up -
Who was there when you went in? 
Some white kid let us in the door and we went in the 
four of us, stood there, there was a black guy doing 
or something, playing on a computer. Then Matt came 
and we went outside. 
What was - was there any music playing when you went 
Yeah. 
What kind of music? 
Rap music. 
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Q Did anybody say anything about the rap music? 
A Yeah. Me and Isaac were joking about it being jungle 
music. 
Q And then what happened? 
A I was just laughing and joking about it and then we 
went out on the porch. 
Q With Matt? 
A Yeah. 
Q At that point had the black kid say anything to you? 
A No. 
Q And then what happened? 
A I told Matt that I thought that me and him were going 
to have problems because I thought he was flirting with my 
wife, and he said he wasn't. And I kept complaining about 
being sick because I took a bunch of pills when we were at the 
bar drinking and him and Isaac went back in the house and I was 
sitting on the porch and I heard somebody arguing. I walked in 
and the black guy was yelling at Isaac to kiss his ass. 
Q Could you hear what transpired before that? 
A No. I could hear somebody - people yelling, bat I 
didn' t know -
Q Okay. 
A - who started or what. 
Q So you heard the black guy saying kiss his ass, how 
close are the defendant and the black guy at that point? 
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A From about me to you away. 
Q Okay. And then what happens? 
A They just kept arguing back and forth, "kiss my ass", 
and I kept telling the black guy "Shut up, shut up." 
Q What did you ask - how did you say it? 
A "Shut the fuck up, shut the fuck up." 
Q And what else? 
A What do you mean? 
Q Did you say anything else to him? 
A Yeah, I said shut the fuck up and he wouldn't shut 
up, he kept back and forth - him and Isaac and me and him and I 
told him to shut the fuck up or I'll kick your ass and -
Q Do you remember what Isaac was saying? 
A 
Q 
A 
and Matt 
Q 
A 
Q 
black gu^ 
A 
Q 
A 
No. 
Okay. Could you hear him? 
He's arguing. I - I don't really know, you know, him 
are arguing about something. 
All right. So you're just focused on the black guy? 
Yeah. ^Cause he -
Could you tell whether Isaac's saying anything to the 
r? 
No, I think he's just talking to Matt. 
Go on. 
And then I got right in front of the black guy and I 
was telling him to shut the fuck up and he went to go past me 
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1 any time? 
2 A Yeah. 
3 Q Were they restrained from going in? 
4 A No. Krista went in to use the bathroom. 
5 Q Went in to use the bathroom? 
6 A Yeah. 
7 Q Who let her use the bathroom? 
8 A The - I don't know. Whoever let us in. I don't know 
9 his name. Somebody that let us in. She asked if she could use 
10 the bathroom, he let her in to use the bathroom. 
11 I Q Okay. Now -
12 I MR. COGGINS: Strike that, your Honor. 
13 I Q (BY MR. COGGINS) So you didn't see a beer can 
14 I thrown? 
15 I A No. 
16 Q Okay. 
17 J MR. COGGINS: That's all I have, thank you. 
18 REDIRECT EXAMINATION 
19 BY MR. WEISKOPF: 
20 Q Okay, let's work our way back over here. The last 
21 question was about a beer can. Did you see a beer can at the 
22 house? 
23 A At the house? I saw one when we were in the car 
24 before we got out. Me and Isaac were drinking a beer. 
25 Q Okay. When you went up to the house, did you see 
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